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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : SRI  S. DAS 

   ADDITIONAL DISTRICT AND SESSIONS JUDGE 

   SONITPUR, TEZPUR 

 

 

CRIMINAL APPEAL  NO. 16 (S-3) OF 2015 

U/S 374 Cr.P.C 

 

Sri Biju Newar 

S/o- Sri Chakra Bahadur Newar 

R/o- Bhutpara 

P.O and P.S - Dhekiajuli, 

Dist- Sonitpur, Assam.    …….. Appellant / Accused 

 

 

-VERSUS-  

 

State of Assam     ………… Respondent 

(Represented by Public Prosecutor, Sonitpur, Tezpur) 

 

 

A P P E A R A N C E 

 

For the Appellant : Sri P. Sethi, Advocate.  

 

For the State  :  Smti. Ranjana Chakravorty, Addl. P.P. 

    

Date of Argument : 17-06-16 

 

Date of Judgment : 30-06-16                                
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J U D G M E N T 

 

1.   This criminal appeal has been filed u/s 374 (3) (a) Cr. P.C against 

the Judgment and Order dated 08-07-15 passed by Judicial Magistrate 1st class, 

Sonitpur at Tezpur passed in C.R case no.451/12, u/s 7(1) (a) (ii) of the Essential 

commodities Act, 1955 convicting and sentencing the accused / appellant with 

Simple Imprisonment for 6 (six) months and to pay a fine of Rs. 10,000/- 

(Rupees Ten thousand) only in default, Simple Imprisonment for another 1 (one) 

month for the offence committed U/s 3(1) (c) of the Liquefied Petroleum Gas 

Regulation of Supply and Distribution) Order, 2000. 

 

2.             The facts necessary to give rise to this appeal are as follows :-  

  The case in brief is that on 05 -04-2012 a Special Operation team of   

officials of Food and Civil Supplies, Sonitpur,  headed by the Superintendent Food 

and Civil Supplies & Consumers Affair, Tezpur under the supervision of Circle 

Officer, Dhekiajuli and with an officer of Indian Oil Corporation Ltd. Sri M. Kalita, 

Sales Manager inspected M/S Jagannath Dhaba situated at Bhotpara besides NH-

52 and found one number of domestic LPG cylinder in operation for cooking rice 

for sale in the dhaba. The said cylinder was connected with rubber pipes and 

regulators. During interrogation, Sri Biju Newar, manager of the said Dhaba 

could not produce any document in support of the possession of the domestic 

LPG Cylinder. By using such domestic LPG Cylinder in an unauthorized manner at 

business establishment without any valid documents, the accused Biju Newar 

violated the provision of clause-3 of LPG (Regulation of Supply & Distribution), 

Order 2000. Accordingly, Sri J. Bhuyan, the Inspector, Food, Civil Supplies and 

Consumer Affairs, Tezpur, seized the domestic LPG cylinder, rubber pipes and 

commercial regulators from the possession of accused Biju Newar and handed 

over the seized items at the zimma of Sri Krishna Kumar, an employee of M/S 

Dhekiajuli Indane Gas Services. Then Sri J. Bhuyan, the then Inspector, Food, 

Civil Supplies and Consumer Affairs filed an offence Report against the accused 

Biju Newar stating that the accused is liable to face prosecution U/S 7 of the E.C 

Act, 1955. 

 

3.    On the basis of the said offence Report, the instant case was 

registered. The accused person was enlarged on bail. Copies of all the relevant 
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documents, including the offence Report and seizure-list, were furnished to the 

accused person. The evidence of the witnesses of the complainant side was 

recorded before charge. On considering of the materials and the evidence on the 

record and after hearing the submission of the Ld. Counsels for both sides, 

charge framed against the accused person U/S 7(a) (II) of the Act and on being 

read over and explained, the accused pleaded not guilty and stood to face the 

trail. 

 

4.     The prosecution examined as many as 5 witnesses and also 

exhibited some documents. On conclusion of prosecution evidence statement of 

the accused recorded U/s 313 Cr.P.C. 

 

5.     The defence case was of total denial; however defence adduced 

no evidence whatsoever . 

   

6.     The ld trial court on consideration of evidence and materials on 

record and upon hearing arguments of both sides passed Judgment convicting 

the accused and sentencing him to S I for six moth and also fine . 

 

7.     Being highly aggrieved by the order of conviction against accused 

Biju Newar the appellant filed this appeal and assailed the judgment on the 

following grounds:  

 

8.   Grounds:-  

i) The Ld. Trial Magistrate has gravely erred in Laws as well as in 

facts in sentencing the appellant accused person, though the 

prosecution has miserably failed to prove its case beyond all 

reasonable doubt against the appellant / accused and as such, 

the same is liable to be set aside; 

ii) The Ld. Trial Magistrate has totally failed to appreciate the 

evidence on record and has relied more upon some surmiss and 

conjectures than in principles of Law, while arriving at the 

decision of guilt of the accused person / appellant, U/s 3(1) © of 

the Liquefied Petroliam Gas Regulation of Supply and Distribution) 

Order, 2000 and thereby convicting U/s 7 of the E.C Act. So, the 
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impugned Judgment and Order of conviction is liable to be set 

aside; 

iii) The prosecution has failed to prove the offence of the accused 

person / appellant, U/s 3(1) © of the Liquefied Petroliam Gas 

Regulation of Supply and Distribution) Order, 2000 by adducing 

reliable, cogent and legal proof which is necessary to prove such 

an offence. But this aspect of the case is totally ignored over 

looked by the Ld. Trial Magistrate. Therefore, the decision arrived 

at by the trail Magistrate is based only on surmises and 

conjectures and as such, the Judgment and order passed on the 

basis of the un-corroborate testimony of the witnesses are liable 

to be set aside; 

iv) The Ld. Trial Magistrate has placed undue reliance on the 

prosecution witnesses namely, PW. 1 Jayanta Bhuyan, Inspector 

of Food and Civil Supply, Tezpur and PW. 3 Krishna Kumar, an 

employee of Dhekiajuli Indane Gas Agency, but the P W No. 1 is a 

mere informant of the case and the PW No. 3 is nothing but a 

hearsay witness and only a zimmadar to the seized LPG and there 

is no any corroboration of evidence of these two witnesses, So, 

the statements of these witnesses are not admissible in the eye of 

Law.   

 

9.    I have gone through the evidence on record. I have also perused 

the impugned judgment and the grounds cited in the memo of appeal. I have 

also heard argument of both sides. 

 

10.     Discussion, Decision and reasons thereof : 

    PW 1 Sri J. Bhuyan, Inspector of food and civil supplies deposed 

that on 05-04-12 under the supervision of Sri Manoj Shikaria, Circle Inspector, 

Dhekuajuli a team of Supply Officials headed by Sayid Zakaria Ali, Superintendant 

of Food and Civil Supplies & Consumers Affairs Department, Tezpur along with 

Manoranjan Kalita, IOC, Area Sales Manager including him had gone for surprise 

raid at the Dhekiajuli Area to detect the illegal use of domestic LPG in the hotels 

and Dhabas. During the course of inspection they had gone to one M/S 

Jagannath Dhaba situated at Bhotpara besides NH-52 and found one domestic 

LPG cylinder used for cooking rice to sell at the said Dhaba connected with a 
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commercial pressure regulator and a rubber tube. On weighing it was foundto be 

1.3 Kgs LPG. When demanded documents authorizing the use of the same, the 

accused failed to produce any valid documents. In this regard, the written 

statement of the accused was recorded. Thereafter, PW 1 had seized the 

domestic LPG cylinder weighing 1.3 Kgs with commercial regulator and a rubber 

tube from the possession of the accused and seized one domestic LPG cylinder 

and one commercial regulator in presence of witnesses. 

 

11.    PW 2 is Sri Ajit Sasoni. His evidence is that on 05-04-12 at about 

2 p.m, he came to a hotel in Bhotpara to have food. Thereafter, 4-5 persons 

came and took his signature. He proved Ext- 2 as the seizure list. 

 

12.    PW 3 says that the officials of food and civil supplies deptt called 

him to Jagannath dabha and he saw one domestic cylinder with commercial 

regulator and pipe; all were detached 

 

13.    PW 4 is Sri Amal Mahanta. His evidence is that on the date of the 

alleged incident the Inspectors Sri Jayanta Bhuyan and one Talukder had seized 

cylinders and gave zimma of the same to them. Ext- 3 is Zimmanama. 

 

14.    PW 5 deposed that in the year 2012 while he was working in the 

Dhekiajuli Gas Agency Sri Jayanta Bhuyan, Inspector Food & Civil Supplies & 

Consumers Affairs and one Talukder had seized cylinders and gave zimma of the 

same to them. Ext- 3 is Zimmanama. him the custody of the aforesaid seized 

articles to him. Ext 2 is Seizure list and Ext- 3 is Zimmanama. 

 

15.    I have carefully considered the evidence on record. It is not in 

dispute that on the relevant date the officials of food and civil supplies deptt 

raided Jagannath Dhaba and seized one domestic cylinder and one regulator and 

pipe of commercial cylinder from the hotel. 

 

16.    It reveals from ext 1 that the accused admitted that he was the 

manger of the said dhaba on the relevant date. When examined under sec. 313 

Cr.P.C the accused stated that he worked in the hotel; the owner is someone 

else. 
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17.    The Ld. counsel for the accused while arguing the case on behalf 

of the accused vehemently submitted that the accused being servant of the hotel 

in question he cannot be held vicariously liable for the act done for benefit of his 

owner. The ld counsel for the accused also submitted that the accused was 

somehow making his living working at the dhaba as servant under the owner and 

he has been  illegally charged with the alleged offence.  

18.    The Ld. Counsel for the accused relied upon the decision in the 

case of Sabtha Ramamurthy and another’s Vs. RBS Channabasavadhya - 2006 

Vo1.10 (SCC) 581. S.K. Alagh Vs. State of U.P and others- 2008 Cr.LJ 2256 SC  

19.    The Ld trial court has elaborately discussed the evidence on 

record. The Ld trial court also succinctly dealt with legal aspect with reference to 

credibility of the witnesses. 

20.    I have scanned the materials on record with much care. I find that 

the plea taken by the defence regarding holding of the accused vicariously liable 

cannot be accepted in as much as there is reliable evidence to show that the 

accused at the relevant time worked as manager of the dhaba. In my considered 

opinion the evidence of pws inspires confidence. 

21.    In view of what has been discussed above I find that prosecution 

has been able to prove that the accused offence committed U/s 3(1) (c) of the 

Liquefied Petroleum Gas Regulation of Supply and Distribution) Order, 2000 

 against the accused beyond reasonable doubt. In my considered opinion the ld 

court below rightly convicted the accused u/s 7(1) (a) (ii) of the Essential 

commodities Act, 1955. 

    Accordingly, the judgment and order of conviction passed by the 

ld lower court is hereby affirmed. So far as the sentence is concerned, 

considering the fact and circumstances, I am inclined to reduce the same. 

Accordingly the sentence of S I for six months and 10,000/ is modified and 

reduced to S I for 1(one) month and fine of Rs. 1000/- i/d S I for one month.  

22.    The appeal is partly allowed. The appellant is directed to appear 

before ld court below within one month from the date of this order to serve out 

sentence. 

23.    Send back the LCR to the court below. 

24.    Given under my hand and seal on 30th day of June 2016. 

 

  ( S. DAS ) 
Additional District and Sessions Judge 
          Sonitpur :: Tezpur. 


